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. PNJ:'l'ED .STATES ·ENviRONMENTAL. PitO'l'BcT:EON iGQCY · 

BEFORE THE AD~ISTRAToR 

In .the Matter 9£ 

·' . 
.. · Hoops Agri-Sales Company, 
' . 

Responcient .. · 

l 
) 
)'Docket .No •. I•F~&:. R.. ·VI:J:~1233C~93P 
) '. 
) 
) . : 

'.ORDER ON DEFAULT 

On March 1:, 1~94j · (J:omplainantl ·U.S. Environment.al Protection 

Agertc:y I Region: VII I filed a Motion . ·fOr :a DeFaul_t oroer against 
•, . . . . 

~oops .Agri-Sales Compahy (Respondent· or aoops) i as a result of 

Hoops 1 failure ·to . file a prehearing ; e:Xcruu1ge :as directed by the ... . . . . 

·undersigned Administrative ·Law Judge {ALJ) I by letter . dated 

·, ;November 10 I 1993. . On December 1 I 1994, I issued. an order denying 

Complainail~' s. request for a de.fault ord.er and granted Respondent 
. . . . 

additiorial time· to provide .·the ,information speci~ied ·in· my ·letter. 

of . November 10 ."' At·· the a·ame · time,·· I ··invited ~o~plainant to 
. ' 

resubmit its motion for ·a default order, if Respondent ~ailed to 

ref?pond within the.addition·al .. time. To date, Respondent has failed 
. . . 

to respond ·in any way to ·my order directing it to provide: the 

spe~ified .info~tion; wh~reas,. ComPl~ixiant ~s resubmitted, its 

motion for. a default ' order~ 
. . . ·. . . I ·.· r • 

Ac,cdrd:ingly, I find~ based on the 

. · entirt9 record .in this matter, that' Complainant has establ'is~ed its . : \ ·. . 
. . . . . . -.' ~-

.,.prima faci.e .. :case ~ith · resP.ecit: to .CC?unts , :r· ·and III,· :and that 

.) . 

. . \ . ; . 

'·· .. · .. 

.. ':. 
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Respondent,· by:its_ faiiure· t~ submi~-.its prehearihg '~xchan~e, is in· . . . . . . . . . ; . . . . . 

default •. · . -I .. hereby~ .. grant . COil:lPlainant, s motion f;or. a I default 

This proceedip.g for the a-sses~ment' of a• ci~il<-.pe~lty was 
. ' ... . . ~ . . 

initiated on May .27_, i993~ by the·Region VIX,~ffi.ce of the u.s. 
. . . 

E~vi~onmental Prqtection Agency (~PA or Complai~ant) against .. 

. Respondent, .purs.uant to s·ect:.iori 14 of the Fed~ra'l Insect:icide, · 
. . . . . . . "(. ·, .. · .l. ·:: 

Fungicide ·and·.Rodenticide Act,. ·a~ am.ended · {FIFRA ·or -th.e :Act},··. 7 . . . . . . . . . . . . 
. ; 

·. Tbe. co~plaint charg~d ·Respondent with'.· .three· < 3) · 
. . . . . . . ·... . . . ' '. . . . 

v.s .. c .. § ;J.-361. 

counts. 9f violating the Act~- Counts . I and . II alleged .tha_t Hoops . 

failed to . maintain~ prop~r docUmeptation evidenc·ing 'the Sale. of . . . •. . . . . . . , . 
. : ' . 

restricted · use . pesticides (RUPs)' :as ·required ·by .the Act. 
. . . . . 

· Spedific~lly, Count:. l alleged -~hat. Invoic~i. No .. ~ . 28587, dated June· 

21, 1:991; arid Invoice No. 30348, dated August 22, .1992, .refl·ectin.g 
. . . ··: . . . . \ . . . 

the sal~s ~f .·the R.UPs· "LASSO EC," ·and· "LASSO EC~ and "AATREX. 4L ,·" . 

to Gacy Mitties and Larry Fl(;Ullme, respectively, tailed.to contain 

tbe p~oducts;. EPA regist-ration . nUmberfJ,· .. the . purc'~asers' 
·''. . .. . . 

-certification··_ ~umbe.r$ .·· and·· the · . dates 
. . . of expiration of 

' • • ••• • l 

the 

· cert'ificatio:Q nunlbers as -requ.ired. by·40C.;F.R. § 17l~:ll(g) (2):{i)·(l3) . . . . . . . .. . . . . . . 

and <P> . For. th~s )tl~eged violation, · it was p~oposed to asses~ 
;, 

Hoops a penalty·:9f $5,000. :. 

· :Count II. alieged. that ~UP appli'cation . records, ·Invoice·. Nos~· 

.-28594 and· 28595, 'dated June· 21,. 199~~ ·for the ·sale. of '"BLADEX 
• • • • ·., . • • ' I ' • • • ' • • ., ' • • • • • • 

. J . 

. . . 
· · . 1' PUrsuant to 4o c. F_~ R_. §: 22.17, · thi.S, Defauit .Of'de.r ·. 
consti tu.tes.;. · for. p~rpqses · of . the, pendi~g. a:ction- ox:Q.y 1 . an : , . · · 
admis~iori .of·.all:·facts. alleged in· th-e:·.contpl~dnt. •and·a waiver· -of . 

~ · · .R.eSpOriden.t' S ···tight· ·to. ·a <·h.ea·ring·\ ·.oii .:·au·ch ta:ctual:.· S:llegatio·ns:. · · ,.·· ... 
• . ' ·. l' •. · ; ~ . ; . . . . . '.. . . • : . . • .· .. . ' • : . . • . . . • . ~ • . ,. ' 

. . .. 
. . ·~·· .. . 
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9 ODF, ,. ··to Bob ~d Ed Nesladek; and. the blend· sheet, · dated J\ine. 19, 

19.91, ·_failed· t~ contain the ·E~A registration number~ th~· co~lete 
I .• ' ·,• . . . . 

·location and time of the pesticide application.and the target p.est, 

.aEi re~i.redby.~O C.F.R. §'l-~J.~J.1(c) (7)(~) (BJ,: (C), .(E).·; and (F).. 
\ . . . . . : ·. . . . . . . .. -_-· .. 

No separate penalty was. demanded for. this, .alleged violation .. _ 

. AS I pointed out in my o·rder denying Complainant':s original 

motion far· a def~ult. order~ .count II ·is . problematic in that .the 

regulatiOil allegedlyviolated--40 C.F.R. § J.7l..iJ.(c)(7) --delineates . 
. . . . . . . : ' · .. 

• ·- •• • 4·. 

·. reJ?orting · requirement:s (or certified ·commercial applicators; 

·whereas, R. Douglas. Hoops was admittedly onl.Y a c~rtified private 

·appli,ca~or. {$ee, Order Denying .Motion for Default., December :L, . 

1994, Note J.)'. · While '~espondent, s ' actions 'may' constitute ' a 

' violation of other requirements I cl~a:rly, R~spqndent can ' not be 

cha~ged .with violation 0~ reporting re.quirements that apply only 'to 
_\ ' ~ 

certified commerciaL applicators. ,Accordingly, this default order' 

concerns only CountE,; I and III of the complaint .. 

Count" III, while alleging erroneously 't~t the ap~licatiorl. 

oc.curred on ' June 19 , ' 19 9 2 ' {the correct date apparently .·being 

June 21, 1991), ~concerned the application,· re1;erred to in CoUn.t II, 

of BLADEX 90DF to a.corn field operated by.Bob and Ed Nesladek. . . . ·. ·. 

The complaint alleged that, the _application was made by Respondent's 

employee, R.. Dougias Hoops,. in his capacity as a: commercial 

applicator, but. that he was· cet.tified only as a private applicatbr. . . ' . .- . - -. 

. . ·.· ' . . - . :_ . . \ : ; 

The complaint further alleged that.. the .. application was not made 
. . . . . . ' . . . . - . 

under the supervision of a certified colnm.ercial.aJ;}pliqato~. 
I''· . 

. · .. 

• j • ~. • . 
:.;' 

. . ;_.· ... :·. 
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For this alleged · viql,at:l6n, Coinplaina.rit. proposed to. 'ass.ess "Hoops a 
. .· ~ . . . '. . ·. 

penalty of $_5, 000. 

· In a letter-anawer, dated Jun~ ~ 7; .. 19~3, signed by 

~· -Robert A. Hoops, HOQJ?S q.isputed certain facts .alleg_ed -in the 

complaint and contested the atnount of the penalty as ·excessive. 

H()ops claimed that · the missing infornla.tion was· contained in a 
\ . \ 

notebook which pad:been misplaced ori the day of the inspection. 

Regarding Count III, Hoops state.d that the date of the application 
;-.... 

of· the ·,pesticide., . as ~ileg.ed in the complaint, was errone9us ,· and . . . 

that he was under-the impress:i.on·that.a.priVa.te applicator could 

apply RpPs for o~hers. 

Based · ori Responden_t' s claimS . in :i,t:s answer and the . potential 
; -. . -r-

defenses that such clai~ raised, .I Q.enied Complainant;' s original 

motion for a default order. ·.Nevertheless, in light of Respondent'.s 

failure to respond to _the original prehearing exchange order of 
. . . . , ·-· I 

November _10, 1993, as wel'l as the order of December 1, .199-4,. ~nd 

.:its ·• failure to file·' its. :prehearing. exchange• and to provide 
\ 

support_ing informatio~ for its claims, T finO. 'Respondent to be in 

default-~ Respondent' s ans.Wer to ··the compicdnt does not rais'e: any 

·matter which could support·a O.e(!iSi?n that.Complainant. has 'faileQ._. 
. . . . 

to establie;h a prima· facie case (wit;h respect· to Counts I and III) 
. . . . 

or could justify the dismis'sal of the complaint. 
. ( 

The· following findings of fact and conclusions as to issues of 
. . .· . . . 

liability -and. penalty are ma,de pursuant· to _.$ection 22 ~ i 7:(c) ·of· the 

·-Consolidated Rules', 40·C~F~R. Part_22, ~dare base<i on.the ~ntire 
~-. / . 

record including_ Complainan~ Is. pr,opose(i~ findJ~gfi; and conclus.ioris. : 

. : .·-·I--- : ; - ... 
.... 

:,._, . _,... . .. ' ~ .. 
. ,·. ·,: 

•' 
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F:tNnrNGS OF FACT .AND .. CONCLUSIONS 

.1. :This is a civil administrative action initiated pursuant 
.. 

to . Section ~4 .of the Federal·. Insecticide, Fungicide, and. 

Rodenticide Act, as amendeq < FIFRA) , 7 0'. s .. G. ·§ ~3 61. .. 

2. The Complainant, by lawful d~legat'fon · ft::om the· 

Administrator of EPA,· and.· the Regional Administrator, EPA, Region 

·vii, is the. Director of th~'. Air and ~oxics 'Division, EPA, Region 

VII~ .· 

. 3 .· The Respondent is Hoops Agr.i-Sales Comp~y, West Highway. 

30, North Bend,. Nebraska, a· pesticide dealer and· .certified 

applicator. Hoops Agri-Sales Company is a;'"person;" as defined ·by 

section, 2 (s): of FIFRA,< 7 u~s.c. § 1.36 (s). · 
. I. 

· 4. · On or about Jai1.uary 25, ~993, a ,,rep;resentative 6t EPA 

conducted a dealer·. 'and certified applicator. in~pection at 

Respondent' s . facility in North Be nO.·, .Nebraska, and· obtained 

documentary· sC3..mp1es pertaining to Responden.t' s sa:le and application 
•• ' • . • ' . J • • 

of restricted use pesticides. 

5. Sales Invoice No .. 28587, dated' June· 21, 1.991, . fpr the 

sale-' of LASSO EC, a restricted use pesticide, to Gary Mitties 

failed. to con~ain .. the .product's ·.EPA~ registration number, 

Mr. ~tties' certification nUmber, and the date of expiration of 

the certification number. 

6. Sales In~oice.No. ·30348, dated August 22, ~992, f-or the 

sale.of LASSO EC and AATREX 4L to Larry.Fla.mme, failed to contain 

the product~' EPA registration n\llllbe:t;s,. Mr. F].anune'·a certification 
.. 

num1:>er, and the date o~ expira~f:<?D. of ·.the certification nulnb~r .. · 

l. ,· .· . . 

J .. ·. ·. .. ... . . :· . .. '. ' . 

·, 
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' 
. 7 •' sect·idiJ: l.36w(a) of FIFRA, 7~r.s.c~ § l.36w, authorizes·tlie. 

Administrator of' EPA to · prescribe regulations . to carey ou~ the 
\ . . 

provisions of Subtitle !I of FIFRA. 

e. 4o, c .. F.-_R. · § ,l71 •. l.l.lg> (2) Ci> <n> and · (C)l' . -were 

promulgated by the Adminis.trator pursuant to Section 136w(a) · of 

"FIFRA, 7 1J~S.C .. § 1.36~~ Failure to comply w_ith these provisions is 

. a yiolation ·of·. Section 1.2 (a) (2) (B) (i) of FIFRA, 7 U.S.C. § 

l.36j (a) (2) (B)(~) • 

9~ ResJ?ondent's failure to maintain records containing.the 

'information required by· 40 C .. F~R. § 1.71.1.1(9) (2) (i) (B) and (C-) for 

sales ~f J<uPs' to Gary Mitties . (Sales Invoice. No. 28.597) and Larry. 

y 

that: 
40 c~F.R.· § l.71..:1_1(g}~(2) (i) (B) and (C) provide in .part 

{i) Certified applicators.· Each restricted U:se 
pesticide retail dealer shall maintain at. each 0 

• 

individual .dealership records of -eacli -transac"tion where 
. c;t .. restricted use pe.sti.cide .is made availabl.e for use by 
. that dealei:"ship t'o a c·ertified applicator. Rec;:ord of. 
each such transaction shal,l be· maintained fora pe:r-~qd 
_of 24 months aft;.er the date of the transa'ction, and ' 
shall include the following infonnation: · 

(B) The certification nun1ber on the document· 
evidencing that·person's certification, the.St.ate (or 
other governmental unit) that ita sued the document, the· 

· expiration date. o~ the certification, and the . 
categories in whic.h the· applicator is certified,_ if 
appropriate .. _· · · · · · · ·· 

. (C) The product name, EPA registration number, 
and the State speci'al local need registrati_on nurilber; 
granted under s~cti,on 24(e) of the FIFR,A -(-if Cl.llY-> on 
the.· label· ,of .the pe_13ticide.: 

' . . . . : ·.· ' 

•:.··· .. , .. ·· 
... ,· .. · ...... \ : .· 

. .. ~. 0 ·- I ., • •.. ·. 

· , , 

. ., 
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· . Flanune (Sales Inyoi~e No. 30348') ' constitutes _a violation of Section .. · 

~·2-(a) (2) (B) (i) c)f -FIFRA, 7 u~s.c. _.§ ·136j(a) (2) (B) (i) .. \ 
. . . 

~0. ·. 'I'he restricted· use pesticide applic(ltion records ' for Bob 
·., . . . . . . 

. . 

. and Ed Nesladek,. ·Invoice Numbers . 28594 and .28595, dated 

~une . 21, 19~1, ahd blend sh~et, dated June 19, 1991, failed to 
. .. . 

contain the _ EPA registration number of Bl~dex 90DF, the c;:omplete 

location of the pesticide applic~tion, ·. target pest, arid .. the · time of 

_·. application~ . ! ~. 

11. Oil or about . JU!le 21, 1991· (the c;:6mplaint erroni;~usly. 

.indicated June 19, 1:992); Respon9.ent's employee R. Douglas· Hoops, 
. • : l . ' • ' ' / . . • . . . . ~ . ~ .; • I ' . . 

.while ' acting within the .course and . scope. 0~ his' employment wi.th .. 
'·.· 

Ho~ps .. Agri'·Sales, used .and_ applied ~·67.5 ppunds of BLADEX 90DF, a 
. I 

restricted use pest:icide~ to Bob aJ?.d Ed Nes~(idek·' 6 corn acreage in 

-North Bend, Nebra,ska. 

12.- lL Douglas Hoops · is. certified· as a private applicator ·as. 
·•. 

defined at Section 2.(e) (2) .of FIFRA, 7 U.S.<:. §. 136(e) (2}, and 40 

C.F.R~ § 171.2 (a} (20) under Nebraska: certification number NE754564. 
•. . •. . ' ·. 

·13 . . R. Douglas Hoops is not certi_f,ied as a . commercial 

applicator as defir1ed at . Section 2-(e) -(3} of FIFRA, 7 u:s.c. § 

l.36(e) · (-~) arid 40. C.F.·R,. _ § '171~'2(a) (9), . nor -did he apply the RUP, 

·. BLADEX 90DF I under the direct super-Vision of ,a certified commercial . 
. . 

·applicator. 

-.~ · .. 

< ·14. Secti6ns.3(d)(l)(C){i) - and · (i.i) of FIFRA, 7 U.S.C. · § 
. · ~ . . . . 

136a(d) (l.) (C) (i) and . (i'i) 1 State: that a· re'stricted, ·use i p'esticide . 

shall . be .. appiied .· for ·. any .. use to which· the · _rest~icted use 
. . . : j .. ' . •" . ' ,. -

clel;ssi'f'ication applies . only ·bY ·c;>r ~und~r the direct -s~pervisioi:l qf .· · · 
. . ' ·. . 

.. • .. · .. .... .... . 

' .': 

· .. <':. . , .• ·;;. : ... ,_. 
.'-' 

j • ·, · . .. 
-·· .. 
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a. certifie~·. a];>plicator~ 40 C.F.R· •. S 171~2- (a) (8) defines •certified 
.. 

· applicator~ n. as any indiVidual Who is c.ertified to use or, -superV-ise ·. . . . ', . . .· ' 

the \1Se . of • any· . reet~.icted use·: ·pesticides covered . }:)y _his. 

certificat·ion-

. 1~. Respondent's action in inaking availabl.e for · us·e the 

BLAnEX ·gonF ·refe.rred to in paragraph ~i above to R. Douglas Hoops ' . . . . . . . . . . . 

for commercial use and . ~plication' was not . in accordance with 
. . . . r . . . . . . . . . . 

.Section .3 (d) of FIFRA, 7 u~s.c. § 136a(d); in that . Mr. Hoops was . . . . .· . . . . . . ,· . . . 

I , ,/ ' ' • , 

ri.ot certified to use' restricted .use pesticides as a conmtercial 
I . . . . . •. . . .' . . .· . · .. . l . 

· applicate~. R.espon,derit '. s ac:it,ion. cons.tituted a ·violat'ion of 

Section 12 (a) (.2,) (I") of. FIFRA. 7 U.S .C. § ~36j (a)' '(2) {F} .1' 

... 

~~ · · Section 136j· (a) (2 j (F) .· .of FIF~ provides, · in p~rt; that: 

. (.2 .) .It shall . be uniaW'ful f~r any· _person .:. -. 

.. .. . 

(F) 'to distribute. or sell, or .to make ·available 
for u,se, · or to . use, any regie:~tered peatic·ide. ciassified 

' . f .or restricted use fpr so~e or all -purposes other 'than . 
in accordance with section l.36a (d) of this title· .and · 

. any ·. reg,ila,_~ipns ' thereunde,r ,, . . . . ' 
I • • t6 • • 

. . ·, . . · . . . . ; . . I 

~ ........ _ 

'; · .. · .:· ... · .· 
· ~ .. ; . . '.- •. · .' ,)' 

• • •• • • • • ' ' • I. I 

• '\' 

r 

... ' .·· 
. . 
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i6 • ·. · On ~ July . ·1s·, 1~9,3 1 . . this . ~tter was assigne<l ' tO t:.he 
. . ' . . . 

undersigned ALJ ~· . and by letter,· dated .Noyember l.O ', 19'93 I the ' ALJ 
' . 

• · .d'irected ·the ·parties ;to : exchange prehearirig · infprmation!l on -or 

_before Januacy ! 28~ 
·.. .·\ .•. . . . 

~994 ., ~d d _irected Complai:nant to file .· a 
( .· 

statement 6n o~ before January ·7, 1994, as to. whether .this matter 

had been or would be settl_ep..' . . -~ 
. . . 

· 17. · On January 6, 199._4, Complainant ad~ised the ALJ ·that the 

parties had ·discussed ee~tlement and that, if ·ResponQ.e:rit provided. 
. I . . . ' ~ . , : . . . . . ' 

certain· financiaL in,forma.tion, Complainant . believed . the matter 

could b~ settled. 

·!J ~espond.ent was . directed to J?rovide the following 
inform.ition and/or doc~ents: 

· · i -. ·If notebook, · referre-d . t'o 'in · answer, used .to re-cord 
customer certification number ·and date.· of .· 
expiration:., listings . 'of . prc;>duct registration 
numbers~ · a,nd restricted u·se pesticides a.J?.d ·.their 
registr<;ttion . numbe'rs has been located·, ·. provide_ a 
copy. 

2. Provide . a ·copy of commercial.. certification for. 
Robert A. Hoops and- for your employee·, R . . Douglas 
Hoops. 

3. . Explain statemei:lt in .letter·-answer that date of 
appi_ication ·referred· to: in Coun-t . TII of complaint 
is . incoJ:rec-t .- · · 

· . 4 ·. If Re~pond.ent · is ·· ~onteilding proposed penalty would 
adversely . ef.fect .it,s abil:i,ty t -6 . continue in 

' business, ~~i"ni.sh finanqial -at:atements, . copies of . 
. ;l.ncome tax returns or other evidence ·. td' support . 
:· auch· conte_ntiqn. -·: ·· ·. · · ' · · · 

... : ··, 
,. , · : 

. ...... ' , ...... . . · ... . 
. ~ . :-. . ~- . 

.. ,. . ,. • 
··.: . ' 

··. ~ . . 
. . ~ 
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18 ~ -·.Respondent, failed to provide the requested ·f_inancial : 
. . I . . 

informat-ion to Complainant, a:nd on · Janua.ry . 2 B ~ -. ~9 9 4, · Complainant 

filed. its prehe~ring exchange. · ' 

~9-. Respondent failed tq file its· prehearing ~xchange or 

request an extensio~ of time_to do so. 

20. On March-~, 1994,,. Compiainant filed a motion for a 
·'· 

default Order 

21. On December 1; ~994;. the AL:f ·issued an order de~ying 

· Complainant's request for a default order. · Based· on Hoops' claims 
. \ - . 

. th~t it had pot-entia~ defenses- .to the alleg~d ~~o.).ations ~d that 

-the prop_osed penalty. <ii~ not.· cornpqrt with the sales categbry in· 

which Respondent should be. placed, ·the ALJ concluded·. that 
·. I • • o • 

·Responde~t should be gi-vem additional time ·until December 29 ,· 1994 
. . . . . 

to comply wi.th th~ requiremen~ for a prehearing exchange. 'rn the 

. · ev~ht of· Respondent's failur~ to. provide the· demanded information~-· 

·complc;d_nant wa:s invited to renew its motion for a default order~ 

22. Respondent failed to comply-· with the ALJ' s qrder ,of 

December 1, 1994_, ~d o_n J~nua:ry- 9, ~995, Complainant renewed· its 

~otion for a def~ult. order .. 

23. Respondent has (l.) failed to comply with the prehearing 

order of November 10, 1993.1 . {2) failed to respond to Complainant 1 s 

·motion for a default order, .{:3) failed to complyt with the order of 

. December 11 1'994 I and' (4) failed to resp,orid. to the renewal. of 
. ( 

. · ·. 

. i'·. ,·, 
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. coinpl.ainant'EJ _ motion for ·.a : defauit. orde+. . Therefore, ·I · find. 

Re~po.~d~nt in default. pursuant tb 40 C.P.R. 22.17(a) .~ 

24~ i?ursuant to _40 : C~F_ .· R. ~ · 22.17(a), Respondent's ·deta'tlt 
' . - ' . . . . , 

con"stitutes Cl.Il . admission of _all the facts alle"ged in the complaint . ' 
' . 

· and a waiver · of Respondent·' s . right to a · h~aring on such . factual 

· a~l.egations . . 

-_PENALTY 
' 

Section 14(a)(l.) of FI'FR.A, 7 U.S.C~ § ~36l_{a) (1), authorizes 

the · Admin'istrator · of EPA · ·t(j .collect a civil penalty in · 

-adininist~ative penaity . actions of ·up to $5, ooo tor . ea-c.h. violation · 

.· of FIFRA.f' section 14 (a) -(4) of ·Fil?RA; · 7 u.s .c. § 13 6.1.: (a) ( <:1) , 

.. _ :requires ~hat EPA . consider th~ _· c;[ppropriateriess _of t~e penalty to 

the size of the business of the person .charged, _ the effect on .the 

person'_s ability to coritiriue in business, . . add _the grav-ity of the 

violation. The FIFRA Enforcement Response Policy · (ERP), dated 

. ' 

, . . 

· ~' As :indicated .above, this default is limited to t.he facts 
and .allegations contained in Counts i ~d - III of the . comp~aint. 

. . . . . 

~ . se·ction l.4(a) (l.) of FIFRA, 7 u:s.c. ·. § l3-6l_{a) (l) I 
~ provides : · · - · · · 

. . . :(i) - ~n -gemerai.- -Al:lY· regis:trant, commercial . 
applicaco·r, wholesaier, . dealer, r _etailer, . or-other 
dist'ributor who vi-olates · any .-proyision of . this ··. . . 

_· ,sUb¢hapter may be: ·assessed a ·aivil._ peri.a:t.ty by the· 
Administrator O.f not, mqre -~ban $5,000 f _or'each -'?~fens~. , 

., . 
; . 

_, . 
. · 

. / 

~· 



~ .. . - . . 

' 
1.2·' .. 

. July. 2, ·, 1990, . provid~s · a five~step penalty comput,a;tiorl process (or 
. ' . 

matrix) . that considers· the _factors· required by' .Section 1.4 (a') (4) of 

FIFRA. · The -ERP matrix Was used to calculate the civil _:penalty 

assessed against R~sponcient · . . · · .. · 
·,. 

Based on · its assessment of the factors required ·to be 

. considered by Section 1.4~(a) (4) . of FI·FRA and the ERP, Complainant 
\ . . . . 

proposed. to assess a penalty of $10,000 against Respondent.· This 

pe~lty .was split eqtialiy · between CQWltS . I · aric:t . . III for whi.ch 

~omplai~t ·assessed pen.alties .of $5, ooo each ·based on the. gravity . . .· . . . . . . . ,. 

of the _violations ._and. the size of Respond~nt's .· business. _ There was 
. :/. 

no claim ·by Respondent that· ·. the pen:alty · would . ·compromise · its 
. • ' . . ' • I. ' 

ability tp continue in busin~ss. . No · pemiity W-as assessed again~t 

· Respondent for the/ violation alleg.ed in Count I.~ of the complilint, 
. . 

apparently because the regU.lat~ori that allegedly was violated in 

Count . I.I ~pplies to commercial applicators . 

. Although Respondent 'indicated. £n its · answe.r that the .proposed 
• • • ' • ' • I . 

.·. 
_penalty . \liaS excessive in -light ·of _'the · size of : its busine~s ~ 

_ R~Spondept has failed.· to .. proviqe any information to · refute 

Complainant's caiculation of the . p€malty. In catculatiiig the ·. size 
5 ' ·. . . . . ; . . . ' . .. . . . . 

. , . of Respondent's business,· Cornplaina.I).t reasonably ,relied on th~ only 

I . 

· information· .availabte ~o it., nainely, the .Dun and BradStreet report 
• • I • 

which indicated that . Respondent' s proj-ected · saies f~~r the .year· in 

question · were between $900., 000 - · $1., 000, 000. ·There is noth.ing in 

. · .,. 
. . . . 

. I . •• 

. . 

. ' 

,_. : "\ 

.- .. 

· ,. 1 

. . ' "• ..- . ~ . .. ·' 
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-. 
the record to refute · tl;lis . infol::mation. ·. Moreover'· . ·Complainant ( s · 

. . ' . . 

· deternunation that· the violations wat:rarited a gravity level of 2. is 

a reasonable assessment: ' based on the ERl? •. ·:Accordingly I I concluO.e I 

·based on· . the entire ·· record, that . ComplCl.inant has properly · 

considerec;i the factors delineated in the Act and the ERP, and the 

civil penalty of . $10,000 · assessed against Respondent is. 
'· . 

appropriate. 

·IT IS ORDERED, pursuant to Section 14 · of FIFRA; 7 U.S.C . . § 

.1361, that Respondent, . Hoops · Agri-Sales Company', · be assessed ·~ :. · 

eivil'penalty of $1o,ooo for violation of 40C.F.R. § '171.ll(g·> and 

se~tion 12(a) ·of FIFRA, · 7 u.s.c . . ·§ 1i6j (a). 

Payment of 'the full amount of tll.e pe~alty assessed shall. be 

made by f~niarding a cashier's or c.ertified :check, payable to the 

·Treasurer o·f the . United Stat~s ·, to tbe following address · within 

sixty (60) days of the date of this order: 

. ' . 

U.S. · Environmental ProtectiOn Agency,· Region VII 
·Regional Hearing cierk · · 
P.O; Box 36074gM . 
Pittsburgh, · PA · · 15.251 

1' Pursuant to 40· C.P.R. · § 22.17(b):, this order constitutes 
an Initial Decision ·~ unless an appeCl.l · is taJcen pursuant to ·40 
C.F.R. ' § 22.30(a) or the .Environmei?-tal . ,Appeals Board e:l_~cts to 
review' this decision, sua ~ponte, pursuant to 40 -c.F.R. § · 

. 22 '~ 3 0 (b)-~ . this order shall };)ecome . the . final .. order of . the . 
·Environmental Appeals Boardip. accordancewith 40 c.F.R. · § 
22.27(c) ~ · · 

. ,· . . 

. ,. 



.. e. • 
l.4. 

A transmittal letter, . giving Respondent's name, . comp1ete 

address, and Docket No. VII-l.233C-93P, .mueit accompany the payment . 

.A c.opy of the check and transinittaL letter shall also be mailed to 

the ~egional Hearing Cler)c at tlle following . addresei: 

· u.s. Environmental· Protection,Agency 
· Reg.ional Hearing Clerk, Region VII 
.726 Minnesqta Avenue 
Kaqsas City, :Kansas 66~01. 

Dated · this 
v 7 ·. . . . daY of May i995. 

· , 

. ·. 
. ' . . 

· . . 

-


